IN THE GENERAL SESSIONS COURT FOR KNOX COUNTY, TENNESSEE
MISDEMEANOR DIVISION

IN RE: PETITION OF _
KNOX COUNTY PUBLIC DEFENDER Docket No.

SWORN PETITION TO SUSPEND APPOINTMENT OF THE DISTRICT PUBLIC
DEFENDER TO DEFENDANTS IN THE KNOX COUNTY GENERAL SESSIONS COURT,
MISDEMEANOR DIVISION

I Requested Relief and Reasons Therefor—the Knox County Public Defender seeks the least
disruptive, most cost efficient solution to a caseload/workload crisis that exists in that

office.

Pursuant to Tennessee Supreme Court Rule 13, Section 1(e)(4)(D), Mark Stephens, Sixth
Judicial District Public Defender ("Public Defender"), through counsel, petitions this Court to suspend
appointments of the Public Defender’s Office ("P.D. Office" or "Ofﬁcé“) to represent defendants in the
Knox County General Sessions Court, Misdemeanor Division ("Knox County General Sessions Court,
Misdemeanor Division" or "Misdemeanor Division"). In support of this petition, the Pubiic Defender
a\}ers as follows: | |

1. The current workload of the P.D. Office in the F elony and DUI Divisions of the Knox
Countyv General Sessions Court, as well as Divisions‘I and I of the Criminal Court for Knox County and
the Knox County Juvenile Court, is so gxcessive that, if the fourteen P..D. lawyers assigned to those
Divisions of the Court are required to continue to accept new appointments, _they will ﬁot be abie to
provide effective representation to their existing clients and't.o nery ‘a;;pointed c.lie_nts‘in accordance

with constitutional and professional standards. These standards are based on the Sixth Amendment to
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the United States Constitution, Article I, Section 9 of the Tennessee Constitution, and Rules 8 and 13 of
the Tepnessee Supreme Court Rules. If granted the requested relief the Public Defender believes that
the PD Jawyers can continue to provide effective representation both to current clients énd newly
appoiﬁted clients in the three Knox County Criminal Courts, the Knox County Juvenile Court, and the
Felony and DUI Divisions of General Sessions Court. In Rule 13, Section 1(e)(4)(D), the Tennessee
Supreme Court set out the standard for a court to apply to determine whether to add an appointment to
the P.D. Office's workload. Without the requested relief the lawyerg in the P.D. office cannot continue
to provide the constitutionally required effective assistance of counsel to those persons they are
appointed by the court to repfesent.

2. As a result of the excessive caseloads in the designated Knox County Courts, the P.D.
Ofﬁce'asks that this Court suspend appointments of the Office to represent individuals charged in the
Knox County General Sessions Court, Misdemeanor Division. This will allow the six P.D. lawyers
assigned to that Division to be rgassigned_ to cases inbother courts in which P.D. lawyers are appointed to
represent indigent persons. Then it will be possible for the P.D. attorneys assigned to those other courts
to cbntinue to accépt new appointments and prqvide representation to all their appointed clients that
satisfies both constitutional and professional standards. More speciﬁéally, if the Knox CdUnty P.D.
Ofﬁée is not appointed to repfesent persons in the Kno% County General Sessions Court, .Misdemeanor
Division,' it can continue to accept appojntrpents ﬁom the Felony and DUI Divisions of the Knox
County Sessions Court _aﬁd afford those clients appfopriate assistance of coﬁnsel. The P.D. Office 'Will

also be able to accept appointments from the three divisions of Knox County Criminal Court and the .

Knox County Juvenile Court.

The P.D. Office prays this relief for four reasons:

| When the Knox County P.D. Office is provided with staff attorneys sufficient to provide appropriate representation, it will
gladly resume acceptance of such appointments.
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a. The potential for a person charged with a crime or crimes in Knox County General
Sessions Court, Misdemeanor Division to face incarceration is generally less than that for an individual
charged with a crime or crimes in other Divisions of the Sessions Court or in the Criminal Courts;

b. The most frequently prosecuted offenses in the Misdemeanor Division do not involve
physical injury to third persons. Typically, these offenses involve driver’s license infractions, bad-check
charges, petty thefts, or public nuisances. Consideration for third-party victims is thus less critical than
in Courts in which individuals are cﬁarged with crimes involving physical injury to persons;

C. More cases are resolved in the Misdemeanor Division than in the DUI or F elony
Divisions. Inthe DUI and Felony Divisions, a higher percentage of casés are bound to the Grand Jury,
where, after indictment, fhey go to one of the fhree divisions of Knox County Criminal Court.

In cohtrast, suspension of appointments in the Felony or DUI Divisions would result in the P.D.
Office having a significantly larger number of DUI and felony cases with which the Office would not be
familiar by having been involved with those cases in Sessions Court. This would create further
inefficiencies since the P.D. lawyers would not have ready access to the work product in the files from
the proceedings at the Sessions Court level. This would cause delays and create additional expense
because the judges in the Criminal Courts would be required to appoint counsel after the cases have
moved through the Grand Jury.'

If P.D. lawyers are not engaged in representation of c;itjz’ens charged with offenses in the DUI
and Eelony Divisions, dual appointment of counsel will result because judges in the DUI and Felony
Divisions will be required to appoinf private counsel. If the Criminal Court then appoints the P.D. |
Office as successdr counsel, the PD lawyér will not have had ‘the Beneﬁt of working on the case at the

Sessions Court level. This will inevitably result in delay and additional expense to the State;
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d. When the P.D. Office is so overwhelmed by excessive caseloads that it is not available to
serve as counsel for those citizens who are constitutionally eligible for appointed counsel in the
Misdemeanor Division of the Knox County General Sessions Court, the State is legally obligated to
provide those individual defendants with representation. The State must compensate private lawyers
who provide this service. The cost to the State to provide legal counsel is less in the Misdemeanor
Division than in the other Divisions of General Sessions Court or in Criminal Court. The remedy that
the P.D. Office seeks in this Petition is the least expensive remedy for the State and will provide the

constitutionally required effective assistance of counsel to which defendants are entitled.

II1. Statement of Facts

A. Excessive caseloads/workloads in the Public Defender Office have forced the Office
to implement a less efficient and more costly representation model known as
horizontal representation.

3. Currently the P.D. Office has a legal staff of twenty-two lawyers plus the elected Public
Defender. Eighteen of those lawyers are compensated through state funds. Five are compensated
through local funds. The Office provides legal representation to. indigent citizens charged with crimes in
seven local courts: three divisions of Criminal Court; threevdivisions of Sessions Court; and Juvenile
Court. In addition, the Office provides legal representation at the appellate level before the Tennessee

Court of Criminal Appeals and the Tennessee Supreme Court.

4. Because of current caseloads and staffing in the P.D. Office, the office has nor been able
to implement vertical representation,lthe preferred representation model. Under» a vertical representation '
model an assistant public defender is assigned to a particular client at the tinle the \public defender's |
office is appointed. That assistant public defender then represents that client throughout. the legal
process until the client's case is concluded. A vertical 1epresentat10n model generally allows the lawye1

an opportunity to establish a better professional relationship with the client. This model promotes
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efficiency. It allows the lawyer to have a better understanding of the client and to develop a better grasp

of the facts of the case and the legal issues those facts present. It also allows the lawyer to bring the case

to a fair resolution in a more expeditious manner.”

5. A vertical representation model requires reasonable caseloads and adequate legal staff.
The current Knox County P.D. caseloads make it not feasible to implement vertical representation. The
horizontal represehtation model that excessive caseloads have forced the P.D. Office to adopt
necessarily results in changes in assigned counsel over the life of the case. Under thié model, lawyers
are assigned to courts first and to clients second. As cases move through various courts, public
defenders assume responsibility for clients only as long as their cases remains in the lawyers' assigned
courts. The interruption of the attorney-client relationship results in inefficiencies, as attorneys new to
the case and to the client must learn sﬁbstantive and procedural aspects of the case that prior counsel
likely has already grasped. Despite its shortcomings, the horizontal representation model is necessary
Wheﬁ caseloads are as high as those currently existing in the P.D. Office.

B. In a horizontal representation model, lawyers serve courts first and the client second,
which negatively impacts the attorney-client relationship and promotes delay.

6. The Knox County P.D. Office currently assigns lawyers to courts as follows:

General Sessions Court--Felony Division
General Sessions Court--DUI Division

General Sessions Court--Misdemeanor Division
Criminal Court, Division I

Criminal Court, Division II

Criminal Court, Division III

Juvenile Court

NN WN N L

Total o 2

2 The Tennessee Supreme Court has arguably expressed a preference for the vertical representation model. As Tennessee

Supreme Court Rule 13, Section 1(e)(5) states, "[a]ppointed counsel shall continue to represent an indigent party throughout -

the proceedings, including any appeals, until the case has been concluded or counsel has been allowed to withdraw."
(emphasis added). This language certainly recognizes the value that continuity of representation brings to a client's case.
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Of these 22 lawyers, one lawyer has not yet been licensed to practice law in Tennessee and is limited to
practicing under supervision pursuant to Tennessee Supreme Cburt Rule 10. Three other lawyers have
received their law licenses only within the last four months. Two additional lawyers on staff have been
licensed to practice less than one year. In sum, nearly one third of the P.D. Office attorneys either have
been practicing less than one year or have not yet received a license to practice law.

7. Seven P.D. Office lawyers are assigned to the three divisions of Criminal Court. As of
January 2008, those seven lawyers currently have 544 total clients in Criminal Court. Of those, 286
cases are set for trial. Of the 286 cases, 235 are felony charges while 51 are misdemeanor charges.

Nearly three-quarters of the 286 cases are set for trial within the next 90 days.

While the excessive caseload problem existing in the PTD' Office is most acute in the Felony and
DUI Di\}isions of General Sessions Court, Divisions I and II of the Criminal Court, and the Juvenile
Court, moving P.D. lawyers currently assigned to Division III of the Criminal Court to Sessions Court
would fesult in a crisis in Division III. Likewise, if the P.D. Office moved lawyers from the
Misdemeanor bivision of General Sessions Court, while continuing to accept appointments in the
Misdemeanor Division, it would result in a crisis situatilOn in that court and would put lawyers in both
courts in the position of not being able to continue to provide effective assistance of counsel to existing
ciients. |

ABA Formal Ethics Opinion 06-441, discussed in more detail below, states that a lawyer's.
‘ prirnai'y etlﬁcal duty is-owed to existing clients. Therefore, a lawyer.must decline to accept a new case,
rather than withdraw from‘existing cases, if the accepténce of the new case will result 1n her Workload
becpmihg SO excessive ‘tha“‘t' she' is unable adequately to represent all her clients. Ethics Opinion 06-441
states tllét, when an existing workload bécomes excessive, the lawyer "must reduce it to the extent that

what remains to be done can be hahdled in full compliance with the Rules."
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C. While P.D. caseloads/workloads are typically measured by counting "cases," in many ways,

"filings'' are a more accurate measure of the workload—certainly for non-legal essential
support staff.

8. Section 16-1-117 of the Tennessee Code establishes the definition of a "case." It states:

A criminal case in a court of record, except juvenile court, shall be defined
and reported as a single charge or set of charges arising out of a single
incident involving the same victim or victims concerning a defendant in
one (1) court proceeding. An incident shall be all criminal activity
occurring within a 24-hour period. A court proceeding refers to a single
level of court, (i.e., General Sessions, Circuit, Appeals or Supreme Court).
An appeal, probation revocation or other post-judgment proceeding shall
be considered a separate case. This definition shall not alter the practice
and the Tennessee Rules of Criminal Procedure dealing with joinder and
severance of criminal cases. Charges of a related nature shall be defined as
charges against a single defendant that may have more than one (1) victim
and that are similar such as, but not limited to: burglaries, drug offenses,
or serial rape. Worthless check cases shall be defined and reported as all
worthless checks filed by the same affiant against the same defendant
within a 24-hour period with each check counted as a separate charge.
District attorneys general shall treat multiple incidents as a single incident
for purposes of this statute when the charges are of a related nature and it
is the district attorney general's intention that all of the charges be handled

* in the same court proceeding. If a case has more than one charge or count,
then the Administrative Office of the Courts shall count the case according

 to the highest class of charge or count at the time of filing or disposition
for the weighted caseload study based on the formula set out in § 16-2-

| 513(a).

Tenn. Code Ann. § 16-1-117(a)(1).
| In 1999, the Tennessee legislature fequired that a weighted caseload study bé performed for all

components of theTennessee Criminal Justice System—TJudicial, District Attorney General’s‘ |

Conference, and Districf Public Defender’s Conference—~f;)r the plirpése of determining staffing needs
- (“Weighted Caseload‘ Study™). The legislature required that the Weighted Caéelbad Study use the
de‘ﬁnition-of “case” as set out above. o | | |

‘The Spangenbérg.Group. (‘}TSG’_’ or “Spangenberg”), a nationally recOgniZéd research and"

consulting firm specializing in impfoving justice programs, designed grid conducted the Weighted
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Caseload Study for the Tennessee District Public Defender’s Conference. TSG has conducted research
and provided technical assistance to justice organizations in every state in the nation. In designing the
Weighted Caseload Study, TSG assigned weights to levels of cases to determine the appropriate level of
full-time equivalent (FTE) positions to handle the workload within public defender offices. TSG
weighted offenses based on offense level and complexity, recognizing that a more serious case (e.g.,
homicide) requires more of a lawyer's time and office resources than a less serious charge (e.g.,
misdemeanor theft).

o. The P.D. Office case management system maintains its caseload/workload data in the
form of "filings" or "charges" rather than "cases" as defined by statute.’

10. | Because of Spangenberg's familiarity with Tennessee criminal justice data and the
Weighted Caseload Study, the Knox County P.D. Office asked TSG to review its caseload "filings" data
and to analyze that data using the methodology of the Weighted Caseload Study.* In the Weighted
Caseload Study, TSG established recommended caseload standards for Tennessee Public Defender
Offices that are different from, and higher than, other published national standards.’

(2) For fiscal year 2006, new appointments or "filings" in all divisions of the Knox County
~ General Sessions. Courts for the P.D. Ofﬁce.were as reiportéd as follows:

General Sessions Court;-Felony Division 6,864
General Sessions Court--DUI Division 3,334

General Sessions Court--Misdemeanor Division = 9,180
TOTAL 19,378

3 Each warrant, indictment, presentment, information, petition, or citation constitutes a "filing." The distinction between
"filings" and "cases" may be best illustrated by the following example: Ifa client is stopped by the police and charged with
 driving while intoxicated and driving on a revoked license, that would constitute two "filings" but one "case." -
. 4 TSG analyzed FISCAL YEAR 2006 P.D. Office data in the summer.and fall of 2007. Their work was done pro bono.
Fiscal year 2007 data was not available at that time. See 08/01/07 TSG worksheet attached as Exhibit 1 to Petition,

5 The TSG Tennessee caseload standards, as well as other national standards, are discussed in more detail beginning in

. paragraph 26.
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When grouped pursuant to the definition in T.C.A. § 16-1-117, those 19,378 new appointments

or "filings" in the Knox County General Sessions Courts constituted the following number of new

"cases":

General Sessions Court--Felony Division 4,096
General Sessions Court--DUI Division 1,582
General Sessions Court--Misdemeanor Division 6,350
- TOTAL 12,028
In its study, TSG concluded that during fiscal year 2006, the P.D. Office was appointed to
12,028 new "cases" in all divisions of the Knox County General Sessions Courts. In the Misdemeanor
Division alone there were 6,350 new "cases" (or 9,180 "filings").
(b)  During fiscal yéar 2006, the disposed "filings" in all divisions of the Knox County
General Sessions Court for the P.D. Office were reported as follows:
General Sessions Court--Felony Division 6,397
General Sessions Court--DUI Division 3,090

General Sessions Court--Misdemeanor Division 8,956
TOTAL 18,443

When grouped pursuant to T.C.A. § 16-1-117, the 18,443 disposed "filings" in the Knox County
General Sessions Court constituted disposed "cases" as follows:
" General Sessions Court--Felony Division 3,842
General Sessions Court--DUI Division 1,516

General Sessions Court--Misdemeanor Division 6,194
' TOTAL 11,552

TSG concluded that during fiscal year 2006, the P.D. Ofﬁ;:e disposed of 11,552 "cases" in all

divisions of the Knox County General Sessions Courts.

(c) . . For fiscal year 2006, new appointments or "charges" in all divisions of the Knox County

Criminal Courts for the P.D. Ofﬁce were repofted as follows:

~Knox County Criminal Court - Division I - 1,507

Knox County Criminal Court - Division II 1,488
Knox County Criminal Court - Division III 1,383
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TOTAL 4,378
When grouped pursuant to the definition in T.C.A. § 16-1-117, the 4,378 new appointments or.

"charges" in those courts constituted the following number of new "cases":

Knox County Criminal Court - Division I 543
Knox County Criminal Court - Division II 652
Knox County Criminal Court - Division III 619

TOTAL 1,814

(d)  During fiscal year 2006, disposed "charges" in all divisions of the Knox County Criminal

Court for the Public Defender Office were reported as follows:

Knox County Criminal Court - Division I 1,246
Knox County Criminal Court - Division II 1,204
Knox County Criminal Court - Division III 1,331

TOTAL 3,781
When grouped pursuant to the definition in T.C.A. § 16-1-117, the 3,781 disposed charges in

those courts constituted disposed "cases" as follows:

Knox County Criminal Court - Division I 502
- Knox County Criminal Court - Division II 563
Knox County Criminal Court - Division III 607

TOTAL 1,672
(¢)  For fiscal year 2006, new appointments or "filings" in the Knox County Juvenile Court
were reported as follows:.

Knox County Juvenile Court 1,900

When grouped pursuant to the definition in T.C.A. § 16-1-117, the 1,900 new appointments or

"filings" constituted the following number of new "cases":
Knox County Juvenile Court | 1,398

63) During fiscal yeaf 2006 disposed "filings" in the Knox County Juvenile Court for the

Public Defender Office were reported as follows:

Knox County Jﬁvenile Court - 1,635
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